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The claimont epvealed to a referec from a determina-

ticn of the lepartment of MAolo»rc”a vihich nold tha
clainant disquilified for un-oni il henelils under
cection 1255 of +the unctployien ce Code for a

perﬁo tepilonning May 22, 1263, l o ent also
issred to the enployer a ruling yulch held its rescrve
account relieved of cherges wnder section 10%2 of the
code for benefits which ;4Ph+ be paid to the cleimant.
After the issucnce of Fuferee's Jecision o, L2~”8172.
we sob aside that deecision and assurncd Juriscdiction of

the natter wnder section 1335 of the code

STATTIIENT OF FACTS

Before filing a claim for wennloyment benefiis the
claimant last 1ﬁrkea as a tow-motor cperstor for aporoxi-
rately ten years ending April 15, 19656 for thne = vloyur
idCDCl ied above. On April 16, 19€5 the claimant was
arrested by police authorities on a chz *ge of Sd?plClCP
of arson and confined to jail fror i wrede amd F...
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P-B-226

appeared in court on July 8, 1966, at which time, upon
the advice of his attorney, he pleaded guilty to a
lesser included offense and was placed on probation by
the court. The claimant concedzd tost he had =ttznpted
to start a fire on the porch of a residence to Irigaten
the occupant.

The claimant had bzen scheduled to work on
April 18, 1955 but did not do so becauvse of his confine-
ment to jail. He notified his brother, who netified a
co-worker of the claimant, who in turn notifiasd tas
emplover. The evidence in the record indicates chat
under a provision of the collective bargaining agree-
ment between the claimsnt's union and his euployer, the
erxployee rust notify the employer each day of his
absence and is subject to digscharge for failure to do =zo.
Althousgh the employer did not contend that the clazmant
ralled to potify it the first doy of his
contention was that ne was diccharged for
fvrther netice Therealter. The record doo
howr long the clainunt indicatced he would
work in his indircct notice to his criploy
anv was not peraitied to make more then on
Jail. The employer's reoresentative sinte
claimant had reported the contimued need 1
each day, even though confined in Jail, ki
would uoL have been tverminated.
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and requested reinsvatescnt on Iy 2, 1002
Lad beecn parferned by a Toreman in the :
etiployer re state him whon he retur

The claimant wus not replaced before he returned
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The cmployer contended at the hearinm that the
nt

- )
claimznt had left his nost rece velvnvarily

N P V&
without good cause on ths grovad ¢ had voluaterily
set in nmevion the chal  cevents foresecauly led
to his loss of emplo (BaNF: wibn toe prin-

ST ™ i¥e) " 7 ) TTTYY O
creorom. Inc. ve California

02 ), 202 Gol. App, 2d 753,

ciples expressed in Sharoaon
Departnent .of Ia
21l Cal. kptr, 130.

The referee who heard the ap
principle did not zpply because ©
replaced by the employer during t

al held that this
laimant was not

cera-
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tion and the sole reason for tre WCIk
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wis Lhic cleluant's Joilune fo oo to
ey Y o 3 - es e - RS T TN A
worik eoclt sy curins Uue zbsence in
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the referee's oolnlon, "was an uareasonable demand of

the employer since it knew of the claimant's CQJflALNCQU,
and should have known Lnﬁ lmDOmebllluJ or the imnracti-~
cability of him being able %0 call on a daily basis to

A
- 1.
the werk,

; rogort hais continued nce. o rore, voder thooo

| circumstances, the referse concludes that thn clair g
i was discgerred Dy th loyer. . ." fox rescons which
| he fovnd not to con e miscondust conneccted with

|

|

REASOHS FOR DRCISIO!

If a clairnant lezves his rocot recent

| vork volun
| tarily without good cause or is aischarged for miscon-
‘ duct connccted with his most recent work, the claimant

C

| is disqualified for benofits under section 1225 of the

Califoraia Ln :uployment Insursnce Code for a period

defined in section 1260 of Lhn code, and under sections
1030 and 1032 of the ccde the nlovow’c TeSerVE
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| acceiat is relieved of cuargcs lo" venciits which nay
| be paid to the claimancs.
|

| In dete;nanlng vhether a terminaticn of work arocoo

| from « vo lunvary leaving of work or a discharge withi:

| the neaning of these sections, we keld in Denefit

| DncLS'cA No. 6500 thal a discharge cccurs wioere the

‘ employer is the woving ; arty in Lne termination and
that a2 voluntary lc“w"\{ ¢f work occurs where the

| mployee is the woving varty.

In Benefit Decision

j SOCs couse
| for leavingz vork as a r Gar voeliine
i recasen of such nature es ould cause a reasenadly pr

dent person genulinely @::1rou< I retaiping employmont
to take similsr ﬂgtlono

| In Benefit DNecisicn No. 550?, We held that a
| clainsnt who becoues unerployed brcause he is unsble fo
| continue woriung because of 1ncu£cevatwon ior a public

offense which ho lias connitted nas thersby in e
voluntarily left his work without good cavze.
that ia such a situaticn:

eCy
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We said

Vhile it would apoear that the
grein moy not have actually intended
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P-B-226

to bring about kis unemployment, bes did,
nevertheless, voluntarily emdbark uvon a
course of conduct, the very nature of which
he knew, or must be conclusively presumsd
to kave known, would jesuordize his return

PN -
e -y 1 $4
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to work within the allict

—y?

o

This view was

adonted and this louguage quobted with
approval by a California district coust of appeal in the
Sherman/Pertran case, cited by the employer.

In benefit Decision Ilo. 66S%, we revie
cases in vhich we had recopnized the ty:
draim by the referee in the present co
uled then insofar as they held that th
ion involves a discharge rather than a
irz of work. Such earlier decisions nad
the concept that, where the enployer had
choice wheblier or rolt to dischirze a ¢lalien
imaediate cause
choice rather than the clainont's eariier ioun of
law. By overruling theose earlier decisions, we rzjected
that viewu,

S

We pointed out iz Zenefit Decision MNo. 6654 thai
the court had held in the Sherman/Bertram case, cite

above:

e « o Claiman T :
result of his own fault -~ his ovwa wi
and felonious act « « « o 1O 523
claimant's wilful criminal act was not )
fault and was not the cause of hics vnervloy -
ment is pure sophistry. To reward claimant

in such circumsgtances by avardinsg hin unem—
ployuent compencaiion is to ryeward hin for
idlengess caused by his wilful vioiation of

the law —- a2nd at thc expense of hic caployor
who had nothing whatever to do with i%. L

- - L3

2
PR

Although not quoted by ues there, the court had Fone
on to add: "Inis would be ewinently unfair to the
employer and it is also contrary to the sound public
policy. '. . . if ome is . . . unemployed throusn feult
of his own, he is nct entitled to benefits ' and

> - -
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that a claimant's ". . . 'illegal act resulting in his
arrest and incarceration' . . . cannot be . . . "good
cause”s o o o '"

| The court in that dscision exnressly coosideved
two of Che decizions ]FEO“ overruled in F:rﬁ:at Docialoa
No. €644 which craor &1 wtions sinilar Lo Lhat

refWgt ed in tho rafovee 'y d@ci&iom in the nroacr C &
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ateRstorenv ERCRGI
; “he court redccted tnoae decisions as 6St&bilSHTD” any
| valid distinction which the court was willing to recog-

nize znd concluded:

"The True principle is whether the
claimant's loss of cuployment was attribub-

} ' able to an act of his own volition and thus
| tantumount to a veluntary leavinz.’
|
| In Benefit
| ciples eypresse
| held that ths i -
ness cof replacenont [ thie clains
lmmaterial. We concluded that the ciuivont's unziinler-
} rent arose from his own act of wilfully coruitting a
| criminal offense which foreseeably resulted in his

arrestv and incsrceration.

| In the pr€50ﬁb casz, tr

| perforned an vnlawful act i 1 he

presunzd Yo "13 v ey voul Tilou;

| and, 1f thal should prevenu 3

| caployment dutics, to a consequent los: sizent .

| lhese events did in fact Tollow upon his 1on of

‘ the act.

|

% Once he vas ble

| to pericem his roza

| equinment for h1< : “ ASTOR SRR

| scheduled duty do nd thi sult he just b conclu-

| sively presumed o hav foresecn.

|

‘ But bc_Jd x5 operating equipnent, he had another
employrient duty. If he Ves to be evsaut, he ﬂa”,

threvgh his Lnﬂon, agreed to report dsily on wnet
would e at worl that

1
L
ay. His violaticn of liw a

faile
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P-B-226

consequent incarceration had also prevented hin from
perforaning this duty. Oince this duty was an agreed
term of a collective bargalnlm contract, and there is
no evidence bearing on its reszsonablensss, we cuLnnot

*
cay that it was so varcasonar that 1t coustivuted no
signilicant part of the ecupl nt, Lince its viola-
tion arose from a violavion aw, we cannot szy thab

it was with good cause.

The incarceration effectively brought the employ-
ment to au end. The lack of imnmediate “nﬂlacmmant by
a nevw crployee, thoush eunnlizsized in €} ;

X i coeo, does noh JJ‘;l;icautly 51
he claiment

e scrvices which
by the empl

were still require

Follewing Denefit Decision No. €694, aad thu
court, therelore, we conclude that tho DTLC»JL ¢l 1~
eat's unomploymiont wal essencially caussd by hig
inzarceration for violaticn of a lew, and .nbro;w"c
that he lelt his werlt veluuterily without good cause
witnin the meaning of sectiocas 1256, 1030 and luﬁl ci

the code,

Tre deterwiration and raling of the departnen
arc afifirmed. The clain .24q ed
tions 1286 and 1260 of X
of the code, the enployer's H ¢ ]
¢l charges for vensfits which nay have veen or may

paid to the claimant,

Sacramento, Califoriia, Decewher 2, 19006,

CATLIYORUIA UUENPIOVHENT INSURALCE APDPFAIS ECAR

aRALD Fo MAITIDR, Chairnan
LOTY"E-UJ \Jﬁlﬁs C”4

NOEMAN J. GATZERT
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Pursuant to section 409 of the Unemplormcnt Insur-
ance Code, the above Benefit Dec1olo“ lio. 6801 is herevy
desxgndted as Precrdant Decisicen Ne. P-B-226,

Sacranento, California, rebruery O, 1975.
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